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PART I. 	OVERVIEW 

1. Pursuant to an order of the Honourable Justice Laskin, dated July 10, 2014, the Holland 

Access to Justice in Medical Malpractice Group (the "Holland Group"), was granted leave to 

intervene in these companion appeals, Moore v. Getahanl  , Westerhof v. Gee (Estate)2  , and 

McCallum v. Baker, as a friend of the Court. The Holland Group does not take a position with 

respect to the merits of any of the decisions under appeal or the factual findings made by the trial 

judges. 

2. The Holland Group is composed of leading practitioners involved in medical malpractice 

cases throughout the Province of Ontario. Its mission includes promoting reforms in medical 

malpractice to serve the public interest by increasing access to justice to achieve equitable, 

affordable and just resolutions of medical malpractice claims. 

3. Composed of members of the plaintiffs' and defence (both hospital and physician) bars in 

Ontario and currently chaired by The Honourable Coulter Osborne, the Holland Group has, since 

1998, encouraged dialogue amongst all parties involved in the medical malpractice field with a 

view to conducting such cases fairy and efficiently while maximizing access to justice. It is this 

interest arising in the context of medical malpractice cases that underlies the Holland Group's 

participation in theses appeals. 

1  2014 ONSC 237 ["Moore"] 

2  2013 ONSC 2093 ["Westerhofl 
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PART II. 	ISSUES 

4. These appeals raise vital issues relating to whether and how counsel should interact with 

experts and review draft expert reports, how reports should be treated at trial, and the scope of 

Rule 53.03 of the Rules of Civil Procedure. 

5. The Court's determination of these issues will have implications beyond the idiosyncratic 

facts of these appeals and will dictate the practices of counsel acting for all parties in medical 

malpractice and other litigation. These practices will determine in part how timely and 

expensive the pursuit and defence of such actions will be. 

PART III, ARGUMENT 

A. MOORE V. GETAHUN 

6. The Holland Group's submission in the Moore appeal reflects the perspective of its 

members who met following the release of the trial decision to discuss the current, common 

practices wherein counsel review draft expert reports and communicate with experts as necessary 

to ensure the delivery of appropriate reports. As set out above, the membership of the Holland 

Group represents all corners of the medical malpractice bar. 

7. An issue in this appeal is whether the trial judge erred in her treatment of the expert 

opinion evidence called at trial by counsel for the defendant. 

8. At paragraph 50 and 52 of Justice Wilson's Reasons for Decision, she considers the 2010 

amendments to the Rules as they apply to expert reports and concludes that: 

...the purpose of Rule 53.03 is to ensure the expert witness' independence and 
integrity. The expert's primary duty is to assist the court. In light of this change 
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in the role of the expert witness, I conclude that counsel's prior practice of 
reviewing draft reports should stop. 

If after submitting the final expert report, counsel believes that there is need for 
clarification or amplification, any input whatsoever from counsel should be in 
writing and should be disclosed to opposing counsel. 

I do not accept the suggestion in the 2002 Nova Scotia decision, Flinn v. 
McFarland, 2002 NSSC 272, 211 N.S.R. (2d) 201, that discussions with counsel 
of a draft report go to merely weight. The practice of discussing draft reports 
with counsel is improper and undermines both the purpose of Rule 53.03 as 
well as the expert's credibility and neutrality.3  [Emphasis added] 

9. The Holland Group submits that there has been no change to the role of an expert witness 

as suggested by Justice Wilson. Justice Wilson's conclusion effectively condemns and prohibits 

long-standing practices of counsel consulting with experts and reviewing draft reports. Wilson, 

J. does this in part on the basis that Rule 53 constitutes a "change in the role of the expert 

witnesses"4, and without taking into account that counsel's practice of reviewing and discussing 

draft expert reports may lead to a more timely, affordable and just resolution of medical 

malpractice claims. 

10. Leading up to the 2010 amendments, there was a concern for expert bias and the battle of 

competing experts. Specifically, the complaint was that too many experts were "no more than 

hired guns who tailor their reports and evidence to suit their clients' needs"5. 

11. The Attorney General for Ontario responded by retaining the former Associate Chief 

Justice of Ontario, Coulter Osborne, to review potential areas of improvements and provide 

recommendations to make the civil justice system more accessible and affordable. His 

3  Moore, supra note 1 at paras 50-52, the Holland Group Brief of Authorities ("HBOA"), Tab 1. 

Moore, ibid. at para 50. 

5  Honourable Coulter A. Osborne, Q.C., "Civil Justice Reform Project: Summary of Findings & Recommendations" (Toronto: 
Ontario Ministry of the Attorney General, 2007) ["Osborne Report"] at p 71, HBOA, Tab 2. 
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recommendations, some of which were enacted into legislation, were published in the Civil 

Justice Reform Project (the "Osborne Report") in 2007. 6  

12. In an attempt to balance the Court's recognition that expert evidence is "of necessity, 

[and] a mainstay in the litigation process"7  with the existence of expert bias, the Osborne Report 

recommended that experts be subject to an expressly prescribed overriding duty to the Court.8  Its 

purpose was to "cause experts to pause and consider the content of their reports and the extent to 

which their opinions may be subjected to subtle or overt pressures".9  

13. Similar recommendations were expressed one year later by Justice Stephen Goudge in his 

report, "Inquiry into Pediatric Forensic Pathology in Ontario" (the "Goudge Report" ). 1 0 The 

Goudge Report, in the context of expert evidence in criminal proceedings, recommended that 

experts be required to certify that they understand their duties to agree to be bound by the 

obligations contained in the code of conduct before giving evidence." Justice Goudge 

explained: 

Properly prepared expert reports, along with a certification that that the expert 
understands the duty to provide impartial advice to the court, are also helpful and 
should facilitate the process of ensuring the threshold reliability of expert 
evidence.12  

14. Neither Report recommended fundamental changes be made to the roles or duties of 

experts, or counsel's interactions with experts. Rather, both Reports recommended codifying the 

6  Osborne Report, ibid. 

7  R. v. Abbey, 2009 ONCA 624 at para 73, HBOA, Tab 3. 

8  Osborne Report, supra note 5 at pp 75 -76. 

9  Osborne Report, supra note 5 at p 76. 

10  The Honourable Stephen T. Goudge, Commissioner, "Inquiry Into Paediatric Forensic Pathology in Ontario" (Toronto: Ontario 
Ministry of the Attorney General, 2008) ["Goudge Report"], HBOA, Tab 4 . 

11  Goudge Report, ibid. at p 505. 

12  Goudge Report, ibid. at pp 48 and 513. 
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duties of experts, particularly their duties of independence and objectivity that had already been 

established by common law.13  

15. The Goudge Report expressly recommends discussions with experts and emphasizes the 

important role of these discussions: 

One of the principal lessons learned at the Inquiry is that, although it is vital that 
forensic pathologists be highly skilled scientists, it is equally vital that they be 
able to communicate their opinion effectively to the criminal justice system. 
Improvement in the quality of forensic pathology must be paralleled by 
improvement in the effectiveness with which forensic pathologists are able to 
communicate to the criminal justice system. It is with the better achievement of 
this objective in mind that I make a number of specific recommendations on how 
opinions and their limitations should be articulated, in light of the principles I 
have set out. 

4 • 4 

Counsel, whether Crown or defence, should properly prepare forensic 
pathologists they intend to call to give evidence.14  

16. The amendments that followed (among other things) did just that. In a recent decision, 

Justice Lederman eloquently described the amendments to Rules 4.1 and 53 as follows: 

The new rule amendments ... impose no higher duties than already existed at• 
common law on an expert to provide opinion evidence that is fair, objective and 
non-partisan ... the purpose of the reform was to remind experts of their 
already existing obligations.15  [Emphasis added] 

17. It cannot be the case that Rule 53 was intended to stifle interactions between counsel and 

experts that strengthen the assistance that an expert's report can provide to the Court, as to do so 

would ultimately create a barrier to access to justice. 

13  See for example: Fellowes, McNeil v. Kansa General International Insurance Company Ltd. et al, (1998) 40 O.R. (3d) 456 at 
pp 4-5 (Gen Div), HBOA, Tab 5; Frazer v. Haukioja, [2008] O.J. No. 3277 at para 138-141 (SCJ), HBOA, Tab 5; Baynton v. 
Rayner, [1995] O.J. No. 1617 at para 124 (Gen Div), HBOA, Tab 7. 

14  Goudge Report, supra note 10 at pp 45 and 47. 

15  Henderson v. Risi, 2012 ONSC 3459 at para 19, HBOA, Tab 8. 
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18. If followed, Justice Wilson's conclusion will have the effect of impairing normal, 

reasonable and prudent litigation practices: will substantially increase the cost of litigation for 

both plaintiffs and defendants; will deprive the Court of fulsome, comprehensive expert 

evidence; will interfere with appropriate settlement discussions; and will ultimately restrict 

access to justice. These adverse consequences cannot be overstated. 

19. To the extent that the trial judge relies on the Osborne Report to support her conclusion 

that counsel must halt the practice of consulting with experts as they draft reports, in the Holland 

Group's submission, with respect, Wilson, J. has misconstrued the findings in the Osborne 

Report as well as the basis upon which expert testimony is admitted in court, and reached a 

conclusion that was not intended in the report and adopted in the changes to the Rules. 

(i) 
	

Interactions between counsel and experts should not be discouraged or 
stopped 

20. In reaching her decision, Justice Wilson reasoned that the practice of discussing draft 

reports with counsel undermines both the purpose of Rule 53.03 as well as an expert's 

neutrality:6  This reasoning does not withstand scrutiny. 

21. An expert cannot draft his or her report in a vacuum. Communication with counsel as 

they draft expert reports is required provided that interaction does not in any way offend the 

overriding duty of an expert to the Court. 

22. There are compelling reasons to promote the interaction between counsel and experts in 

preparation of reports, including: 

16  Moore, supra note 1 at para 52. 



(a) Experts must understand that it is the legal burden of proof, and not the scientific 
threshold of certainty, that frames the issues; 

(b) Experts must understand which facts are contested to ensure that their opinions 
are based on an accurate understanding of the facts or on clearly stated 
assumptions, and ensure that their written reports present an accurate recitation of 
the facts or assumptions in order to assist the Court; 

(c) Counsel must ensure that an expert takes into account all material information 
potentially impacting on the expert's opinion, and in the case of reply reports, the 
opinions offered by experts for the other side; 

(d) Counsel must test the foundation and reliability of the opinion and explore 
possible alternative conclusions to those reached by the expert; 

(e) Counsel must ensure that the expert's opinion is properly confined within his or 
her expertise. 

(f) Counsel must ensure the expert's opinion does not, within the meaning of the 
relevant cases, "usurp the function of the Court". 

23. The suggestion that counsel can have no interaction with an expert after providing the 

assignment to the expert is.unrealistic and will not allow the expert to assist the Court in the best 

way possible. This interaction ought to be permitted even on matters involving the professional 

conclusions and inferences of an expert, provided that interaction is consistent with the 

overriding duty of the expert to the Court in all aspects (see paragraph 26, below). 

24. For instance, absent discussions with counsel, experts' reports will be less comprehensive 

with less focus. In addition, it might hamper the preparation of reports that are helpful to the 

court in understanding complex issues with counsel potentially feeling compelled to retain a 

"shadow" expert to communicate with or risk missing important issues. This will add to the cost 

and expense of litigation, and limit access to justice. This runs contrary to the important 

objectives of promoting access to justice and proportionality. 
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25. Further, the review by counsel of draft reports and discussions with the experts who 

authored these reports does not conflict with the expert's duty to the court, the need to maintain 

neutrality, or the changes recommended in the Osborne Report, as adopted in the amendments to 

the Rules. Conversely, early review of expert reports by counsel ensures that the Court receives, 

and opposing counsel can cross-examine on, a focused, comprehensive report that accurately 

states the facts and assumptions relied upon and emanates from the expert's specific field of 

expertise. 

26. Historically, counsel's interactions with experts have been crucial to counsel's 

appreciation of the merit (or lack thereof) of a case and the evaluation of the retained expert as a 

cogent witness at trial. This has been a part of counsel's role when dealing with the experts to 

ensure the best interests of the client are served (by only pursuing or defending claims or 

defences with merit and adducing the best possible expert witness to prosecute or defend the 

case). Ultimately, the expert will satisfy the duty owed to the court and the requirements of Rule 

53.03 by ensuring that the opinions expressed are consistent with the expert's clinical 

experience; the opinions are compatible with prevailing medical thought in literature and 

elsewhere; and, the expert can truthfully express those opinions under oath. Interaction with the 

expert in no way impairs the ability of the opposite side to test the veracity or reliability of the 

opinions expressed in cross-examination. 

27. The Holland Group firmly supports the practice, which it believes to be in the category of 

best practices, of counsel reviewing draft reports and communicating with experts as necessary 

to ensure the delivery of appropriate expert reports. Naturally, any involvement by counsel that 

creates bias or compromises the independence of experts runs afoul of best practices and one's 

obligation as an officer of the Court. 
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28. The Holland Group's position finds support in Mendlowitz v. Chiang, a 2011 decision of 

the Ontario Superior Court. In that case, Justice Morocco endorses counsels review of and input 

to draft reports and finds that it was appropriate for counsel to make suggestions while the expert 

was formulating his report: 

I am satisfied that it is appropriate for counsel for the plaintiffs to make 
suggestions to Mr. Berenblut and his staff. In this way, counsel will come to 
understand the report, and Nera Economic Consulting can get the benefit of any 
information which counsel has that may have been inadvertently excluded from 
the report. 

It is not possible to know whether counsel made suggestions which were 
incorporated into subsequent drafts of the report because all prior drafts are 
destroyed when a new version is produced. Mr. Berenblut agreed that one of the 
reasons Nera Economic Consulting follows thiS practice is to prevent cross-
examination on earlier drafts of their report. 

In my view, it is not necessary for an expert to keep all previous drafts of a report. 
It is possible that the failure to keep previous drafts could become an issue for the 
judge on a voir dire concerned with the admissibility of opinion evidence. It is 
not possible to imagine all situations which might occur and, therefore, I do not 
propose to define or create a list of such situations 

In this case, I am satisfied, based on Mr. Berenblut's evidence, which, apart from 
the documentary exhibits was the only evidence on the voir dire, that Mr. 
Berenblut did exercise independent judgment about the contents of his report and 
did not include anything which he felt he could not defend by reference to source 
documentation. The characterizations and conclusions in the January 7, 2011 
report do not appear to be unsupported characterizations and conclusions.17  

(ii) 	Experts' reports provided to a trial judge as aides memoir may not be 
considered as evidence 

29. The Holland Group is aware of and supports the well-established practice of providing 

copies of expert reports to trial judges to assist them in following an expert's testimony (aides 

memoire), when such reports are not in evidence. 

17  Mendlowitz v. Chiang, [2011 ] O.J. No. 6648 at paras 20-23, HBOA, Tab 9. 
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30. Justice Wilson treated an expert's written report, which had been provided to her as 

agreed by counsel as an aide memoire and not as evidence, and drew inferences based on 

perceived differences between the expert's testimony at trial and the contents of the expert's 

report. 

31. At paragraph 525, she concludes that it would be preferable, in the future, for expert 

reports to form part of the experts' evidence: 

... I conclude that the common law rule, that an expert has the option of filing his 
report or testifying at the trial, does not make practical sense after the 
amendments to Rule 53.03 of the Rules of Civil Procedure. I suggest that experts 
should be entitled to rely upon their written reports as part of their evidence-in-
chief. This approach would both streamline the trial process and assist the trier of 
fact in understanding and assessing expert evidence. 18  

32. The Holland Group submits that the law is to the contrary, that compliance with Rule 53 

depends on the role of the witness. 

33. While Justice Wilson deferred to the Rules Committee or a higher court, she confirmed 

that she considered the viva voce evidence for its truth but, where there was a conflict between 

the evidence at trial and the contents of the expert report; or if there were omissions in the report 

compared to the evidence given at trial, the contents of the expert's report were admissible and 

relevant to assess the reliability and credibility of the expert's opinion. 

34. Absent consent of counsel or on the ruling of the trial judge (over the objection of one 

party, and only in non jury trials) the usual practice is that the trial judge is given a copy of the 

expert report to refer to but the report itself is not marked as an exhibit. The evidence of the 

expert is therefore made up entirely of his or her oral testimony. Of course, this would not 

18  Moore, supra note 1 at para 525. 



preclude cross-examination on any material inconsistencies between an expert's viva voce 

evidence and the contents of his or her written report. 

35. The Holland Group submits there can be good reasons for not marking expert reports as 

exhibits. Counsel may have specific reasons for leading or omitting some aspect of an expert's 

report in chief which informs the cross-examination. To the extent factual matters canvassed in 

an expert report are important to the expert's opinions, such facts should be proved through 

testimony or an Agreed Statement of Facts. Consistent with the notion that the parties are 

dominus litus with respect to their choices to adduce evidence, a party should not be compelled 

to file an expert report should they object to do so. 

36. The Holland Group similarly submits that an expert's evidence should be as adduced by 

counsel in the witness box, and that the Court should not be in the position of "second-guessing" 

reasons for inclusion or omission from testimony of particular aspects of a report if not marked 

an exhibit. 

B. WESTERHOF V. GEE (ESTATE)  

37. Issues raised in this appeal concern the admissibility and scope of expert testimony in the 

context of the new Rule 53 regime. 

38. The trial in this case involved a number of experts, and a series of rulings regarding the 

admissibility and scope of expert testimony. Of greatest interest and concern, the Divisional 

Court, in reviewing those issues, employed Rule 53.03 to exclude or constrain various experts 

from testifying, in whole or in part. Justice Lederer, writing for the Court concludes: 

The important distinction is not in the role or involvement of the witness, but in 
the type of evidence sought to be admitted. If it is opinion evidence, compliance 
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with Rule 53.03 is required; if it is factual evidence, it is not.19  

39. There is no question that there has been a decided lack of consistency in views expressed 

by various judges concerning the proper application and reach of the rules dealing with experts, 

which has in turn led to confusion and inconsistent approaches among counsel in the civil 

litigation bar. 

40. However, the Holland Group submits that the decision of the Divisional Court in 

Westerhof has exacerbated rather than cured this confusion, has in fact led to a broader 

application of Rule 53 than intended or desirable and has led to significant inefficiency in the 

approach to and treatment of expert evidence in subsequent cases. 

41. In particular, the Holland Group observes that the interplay between Rule 53 on the one 

hand and Section 52 of the Ontario Evidence Act has become less clear and that the objectives of 

Section 52 have been somewhat lost and overtaken by the unduly broad application of Rule 53 in 

the wake of Westerhof 

42. First and foremost, the Holland Group submits that the application of rules governing the 

admissibility of expert evidence must be based on fundamental principles of fairness and 

proportionality. The provisions of Rule 53.03 cannot be considered in isolation. They must be 

considered in the context of other rules governing expert testimony, such as the Evidence Act and 

traditional common law rules for admissibility, along with the specific language of Rule 53.03 

and the rationale for the recent changes to the Rules. 

19  Westerhof, supra note 2 at para 21, HBOA, Tab 10. 
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43. 	With respect to medical expert witnesses in personal injury cases, they can essentially be 

divided into three categories: 

a) Treating physicians; 

b) Physicians hired to provide opinions on the issues to be decided in the case (non-
treating experts); and 

c) Physicians hired by a third party. 

	

44. 	Treating physicians may be called upon to testify about facts or facts and opinion. Where 

the evidence to be offered by a treating physician is factual only, Rule 53 is not engaged. Where 

the evidence of the treating physician is a combination of fact and opinion, the question of the 

application of Rule 53 or Section 52 depends on the nature of the opinion to be tendered. 

	

45. 	Where the opinion(s) were developed relative to and formed a part of the treatment in 

issue and are not opinions subsequently formed for the purpose of advancing the patient's 

position in litigation, it is the view of the Holland Group that a Rule 53 report is not required, nor 

is compliance with Rule 53. 

	

46. 	Section 52 is intended to facilitate the filing of reports that contain such opinion evidence 

rather than calling the person to testify where filing a report is as effective as compelling the 

witness' attendance. This is in keeping with the rationale for Section 52, which has been 

observed and repeated in numerous authorities, of allowing a report to be filed in this way to 

save time and cost, and to avoid unnecessary attendances in court by health care professionals.2°  

20  See for example: Lurtz v. Duchesne, [2003] O.J. No. 1541 at para 7-8: "When a medical report is tendered as evidence, instead 
of calling the witness, it is as though the witness had actually been produced in court and examined under oath. This cuts down 
the cost of time and money spent in litigation.", HBOA, Tab 11. 
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(i) 	Rule 53.03 compliance does not apply to all evidence of treating physicians 

47. The Courts have long recognized that not all evidence from a treating physician is 

required to be Rule 53.03 compliant. While there have been inconsistent holdings, it seems that 

generally only certain types of opinion evidence must be tendered by a qualified expert such that 

Rule 53.03 applies. For example, the Court of Appeal in Marchand v. Public General Hospital 

Society of Chatham21  held that: 

Like Dr. Awad, Dr. Tithecott was not a "Rule 53.03 Witness". 
Dr. Tithecott was called as a witness of fact, not as an expert 
witness. Thus, in so far as Dr. Tithecott was testifying about 
the facts of his own involvement, or the opinions that went to 
exercise of his judgment, rule 53.03 was not engaged. We have 
found that the trial judge erred in applying rule 53.03 to limit the 
cross-examination of Dr. Awad.22  [Emphasis added] 

48. While some cases have focused on the identity of the witness (that is who retained them 

and for what purpose) the weight of authority focuses on the nature of the evidence to be 

provided. (Is it fact-based evidence for which no special expertise is required or opinion 

evidence for which it is?). 

49. There is a long line of authority which establishes that opinion evidence from a fact 

witness is admissible where the Opinion evidence is limited to the witness' involvement in the 

matter or the exercise of the witness' judgment that relates to his or her involvement, or where 

the proposed testimony is intended to explain the facts that the witness perceived.23  

21  [2000] O.J. No. 4428 (CA), HBOA, Tab 12. 

22  Ibid. at para 120. 

23  See for example: Farooq v. Miceli, 2012 ONSC 558 at para 25, HBOA, Tab 13; Continental Roofing Ltd v. J.J.s Hospital 
Ltd., 2012 ONSC 1751 at paras 28 and 40-43, HBOA, Tab 14. 
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50. In the often-quoted Burgess v. Wu24 decision, the Court recognized the difference 

between "treatment opinions" and "litigation opinions". An attending physician typically makes 

a diagnosis, formulates a treatment plan, and makes prognosis, each of which involves the 

forming of a "treatment opinion". Those are different from "litigation opinions" because 

litigation opinions are formed for the purpose of assisting the court at trial, not for the purpose of 

treatment. The court in Burgess concluded by stating that the purpose of Rule 53.03 is directed 

at "litigation opinions" rather than "treatment opinions".25  

51. Based on these principles it is clear that a treating physician may give evidence, even 

opinion evidence, provided that his or her evidence is limited to her or his involvement in patient 

treatment and diagnosis (or prognosis to the extent that it may have determined or informed the 

treatment chosen or the advice given). 

52. If the opinions were formed later and are unrelated to his or her involvement with the 

patient and the patient's medical condition at the time of treatment, the opinions would not be 

admissible, and not properly the subject of a Section 52 report, inasmuch as they would extend 

beyond the witness' involvement with the patient and opinions formed as a treating physician. 

53. If that witness is to offer opinion evidence in court that goes beyond those opinions 

associated with their involvement with the patient at the relevant time, they may do so if they 

comply with Rule 53.03 in so far as those opinions are concerned. In this respect, the treating 

physician (in these circumstances) partially takes on the role of a trial expert and to that extent 

must be Rule 53.03 compliant. 

24  [2003] O.J. No. 4826 ["Burgessl, HBOA, Tab 15. 

25Burgess, ibid. at paras 80-81. 
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54. 	As such, it is argued the dividing line will depend on the nature of the evidence to be 

given as opposed to the category or classification of the witness. 

(ii) 	The context of a treating physician's testimony is an important consideration 

	

55. 	The impetus for the change to Rule 53.03 was valid concerns raised by the Osborne 

Report that often, experts were "hired guns".26  As a result, many trials devolved into 

unnecessarily expensive and time-consuming battles between experts. The rule was amended to 

have such "hired guns" acknowledge their overriding duty to the court with a view to reinforcing 

the obligation to assist the court in its neutral evaluation of the issues. 

	

56. 	Arguably, treating physicians stand in a different position for the following reasons: 

(a) Treating physicians are not engaged for the purpose of litigation; 

(b) More frequently than not, a treating physician develops an opinion (diagnosis and 
potential prognosis) without any contemplation of litigation or potential involvement 
therein; 

(c) The treating physician's formulation of the diagnosis and prognosis is typically 
developed based on facts evident in the physician-patient relationship (and does not 
emanate from extraneous factors or individuals); 

(d) Treating physicians are advocates for their patient's well-being and health, but not 
typically advocates for their patients pecuniary interests in the context of litigation; 

(e) Treating physicians formulate opinions independent of and outside the scope of the 
litigation process, such that the concerns intended to be addressed by Rule 53.03 are 
typically not present; and 

(f) The opinions of treating physicians formulated in the course of providing treatment are 
not generated for the purpose of assisting the court, but for the purpose of facilitating the 
provision of appropriate health care. 

	

57. 	As set out above, the filing of evidence from such treating physician has been and 

continues to be (subject to decisions such as Westerhof purporting to expand the scope of Rule 

26  Osborne Report, supra note 5 at p 75. 
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53.03) pursuant to Section 52 of the Ontario Evidence Act. Section 52 permits the introduction 

of opinion evidence of a health practitioner provided appropriate notice (i.e. ten days) has been 

given to all other parties of a report obtained by or prepared for a party to an action and signed 

by a practitioner. The section also provides that the practitioner may not give evidence at trial 

subject to the opposing party's right to have the expert produced for cross-examination. 

58. Again, there are appropriate reasons for the approach contemplated under Section 52, 

including in particular the savings of time and cost. 

59. The evidence to be introduced by non-treating physicians hired for the purpose of 

providing an opinion at trial is another matter. The purpose of their testimony is entirely to 

express an opinion. They are engaged with a view to advancing the cause of the party retaining 

them and it is clear that these expert witnesses must comply not only with the Evidence Act but 

with Rule 53.03 if they are to testify. 

60. The Holland Group submits that the most difficult issues in this context are likely to be 

those associated with the issue of prognosis and the question of whether or not, for example, 

opinions about the likelihood of a patient returning to work are part and parcel of the ongoing 

assessment and care in the physician-patient relationship or opinions formed for the purposes of 

advancing a party's interest in litigation. While it is not possible to develop hard and fast rules to 

predetermine this issue in all cases, it is submitted that the demarcation between those opinions 

arising in the treatment context versus those generated for litigation is a useful way of 

approaching this question. 

61. A more difficult issue is how physicians hired by third parties should be treated. Indeed, 

there is no consensus amongst the Holland Group on this issue. 
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62. To frame the issue, experts engaged by a non-party (for example, an accident benefits 

insurer) provide assessments that are characterized as "independent", arguing that their evidence 

is akin to fact evidence and not tainted by the potential for bias that can affect a purely litigation 

expert. On the other side, it can be argued that such assessments may not be entirely 

"independent" and that these experts are engaged with a view to disputing or supporting 

entitlements to benefits (which in turn can overlap with entitlement to compensation in the 

context of a civil action) and are not in the "category" of treating physicians. 

C. McCALLUM V. BAKER 

63. In McCallum v. Baker the trial judge allowed treating physicians who were not Rule 

53.03 compliant to give litigation opinions that may go beyond their direct involvement in the 

treatment of patient and this raises the same issues as are evident in the Westerhof case. These 

opinions included opinions regarding the ability to return to work, the need for future medication 

and treatment, future prognosis and ability to perform employment duty. 

	

64, 	In the context of this case (and based on the forgoing analysis) it is the Holland Group's 

position that these opinions, if they fell into the category of "litigation opinions", should have 

required Rule 53.03 compliance in order to be admitted into evidence. 

PART IV. ORDER SOUGHT 

	

65. 	The Holland Group takes no position on the disposition of these appeals, does not seek 

costs, and asks that no costs be ordered against it. 
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66. 	The Holland Group requests permission to present oral argument at the hearing the 

appeal. 

ALL OF WHICH IS RESPECTFUL 	ITTED 

/ J //IA 

6 lack/ e me M 0 / Jo 

Lawye s for the Intervenor, the Holland 
Access to Justice in Medical Malpractice 
Group 
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SCHEDULE "B" 
RELEVANT STATUTES 

1. 	Rules of Civil Procedure, RRO 1990, Reg 194; Rule 4.1 and 53.03  

DUTY OF EXPERT 

4.1.01 (1)It is the duty of every expert engaged by or on behalf of a party to provide 
evidence in relation to a proceeding under these rules, 

(a) to provide opinion evidence that is fair, objective and non-partisan; 

(b) to provide opinion evidence that is related only to matters that are within the expert's 
area of expertise; and 

(c) to provide such additional assistance as the court may reasonably require to determine 
a matter in issue. 

Duty Prevails 

(2) The duty in subrule (1) prevails over any obligation owed by the expert to the party by 
whom or on whose behalf he or she is engaged. 

EXPERT WITNESSES 

Experts' Reports 

53.03 (1) A party who intends to call an expert witness at trial shall, not less than 90 days 
before the pre-trial conference required under Rule 50, serve on every other party to the action a 
report, signed by the expert, containing the information listed in subrule (2.1). 

(2) A party who intends to call an expert witness at trial to respond to the expert witness of 
another party shall, not less than 60 days before the pre-trial conference, serve on every other 
party to the action a report, signed by the expert, containing the information listed in subrule 
(2.1). 

(2.1) A report provided for the purposes of subrule (1) or (2) shall contain the following 
information: 

1. The expert's name, address and area of expertise. 

2. The expert's qualifications and employment and educational experiences in his or her 
area of expertise. 

3. The instructions provided to the expert in relation to the proceeding. 

4. The nature of the opinion being sought and each issue in the proceeding to which the 
opinion relates. 
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5. The expert's opinion respecting each issue and, where there is a range of opinions 
given, a summary of the range and the reasons for the expert's own opinion within 
that range. 

6. The expert's reasons for his or her opinion, including, 

i. a description of the factual assumptions on which the opinion is based, 

ii. a description of any research conducted by the expert that led him or her to form 
the opinion, and 

iii. a list of every document, if any, relied on by the expert in forming the opinion. 

7. An acknowledgement of expert's duty (Form 53) signed by the expert. 

2. 	Evidence Act, RSO 1990, c E.23 s. 52 

Reports and evidence of practitioners 
Definition 

52. (1) In this section, 

"practitioner" means, 

(a) a member of a College as defined in subsection 1 (1) of the Regulated Health 
Professions Act, 1991, 

(b) a drugless practitioner registered under the Drugless Practitioners Act, 

(c) a person licensed or registered to practiSe in another part of Canada under an Act that 
is similar to an Act referred to in clause (a) or (b). 

Medical reports 
(2) A report obtained by or prepared for a party to an action and signed by a practitioner 

and any other report of the practitioner that relates to the action are, with leave of the court and 
after at least ten days notice has been given to all other parties, admissible in evidence in the 
action. 

Entitlement 
(3) Unless otherwise ordered by the court, a party to an action is entitled, at the time that 

notice is given under subsection (2), to a copy of the report together with any other report of the 
practitioner that relates to the action. 

Report required 
(4) Except by leave of the judge presiding at the trial, a practitioner who signs a report 

with respect to a party shall not give evidence at the trial unless the report is given to all other 
parties in accordance with subsection (2). 

If practitioner called unnecessarily 
(5) If a practitioner is required to give evidence in person in an action and the court is of 

the opinion that the evidence could have been produced as effectively by way of a report, the 
court may order the party that required the attendance-of the practitioner to pay as costs therefor 
such sum as the court considers appropriate. 
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