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Overview
The Supreme Court of Canada clarified the criteria for mental injury and sought to eliminate the
unacceptable distinctions drawn between physical and mental harm in Saadati v Moorhead. It
has implications for “nervous shock” claims.
The Court of Appeal of Ontario released an important decision in Bruff-Murphy v. Gunawardena,
setting out how the White Burgess Langille Inman v Abbott and Haliburton (White Burgess)
decision was to be interpreted and used. A psychiatrist’s evidence that went to the jury and
ought not to have, resulted in a new trial. The defence expert misperceived his role as
independent expert and took on the role of advocate. His methodology of seeing the plaintiff
first, then reviewing records on a hunt for discrepancies was fatally flawed.
In R v Abbey redux, the tear drop tattoo expert’s evidence is again found to be unreliable,
resulting in another new trial.
Procedurally, these cases point to a more robust qualification stage and in some cases, the
need to examine the actual opinion before the evidence is heard by the jury. The Superior Court
is picking up on that as will be seen in Justice Garson’s unreported ruling in Hadzic v Crawford.
The Pingue case provides us with the Court of Appeal’s view on how exhibits are to be handled,
numbered and lettered. It is a crash course in exhibits and very much worth a read.
A case that appears at first instance to be a win for plaintiffs who have to attend defence
medicals is suspect in its result. Kushnir v Macari held that a request that there be no ghost
writing of the reports was proper. It is suspect because White Burgess was not referred to in the
decision and if it had been brought to the judge’s attention, a different result likely would have
ensued.
Trial by ambush continues to be attacked. In Ghiassi v Singh we have the trial court finding
favour with pre-trial disclosure of intended attacks on areas of expertise and provision of
expanded CVs.
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The Hadzic case found a biomechanical engineer neither qualified nor necessary in a low-speed
chronic pain case.
A defendant’s pretrial and pre-pretrial request to have a list of participant experts and details of
their opinions was rebuffed in Jones v IF Propco.

The Supreme Court of Canada
Saadati v. Moorhead, [2017] 1 SCR 543, 2017 SCC 28 (CanLII)
https://www.canlii.org/en/ca/scc/doc/2017/2017scc28/2017scc28.html
This is a motor vehicle case from BC. The plaintiff was involved in 5 separate crashes. All
defendants conceded liability but alleged no injury was caused. The trial judge found there was
no evidence of physical injury but there was evidence of mental injury. Trial Judge awarded the
plaintiff $100,000 on the basis of evidence from friends and family that he had undergone a
personality change and lost close relationships. No economic damages were awarded. There
was no expert evidence of an identified psychiatric or psychological injury.
Although expert evidence can assist a trier of fact in determining whether or not a mental injury
has been shown, it is not necessary. It remains open to the trier of fact to find on other
evidence that the plaintiff has proven, on the balance of probabilities, the occurrence of a
psychiatric injury. The historical suspicion with which courts have viewed mental injury ought to
be and is now considered vanquished.
This case puts expert evidence back in its place: it is but one kind of evidence that is not the
sine qua non of proof of harm. Mental injury is now treated no differently from physical injuries. It
clarifies the requirements of proof post-Mustapha.
Brown J. succinctly outlined the entire ruling in paragraph 2:
This Court has, however, never required claimants to show a recognizable psychiatric
illness as a precondition to recovery for mental injury. Nor, in my view, would it be
desirable for it to do so now. Just as recovery for physical injury is not, as a matter of
law, conditioned upon a claimant adducing expert diagnostic evidence in support,
recovery for mental injury does not require proof of a recognizable psychiatric illness.
This and other mechanisms by which some courts have historically sought to control
recovery for mental injury are, in my respectful view, premised upon dubious perceptions
of psychiatry and of mental illness in general, which Canadian tort law should repudiate.
Further, the elements of the cause of action of negligence, together with the threshold
stated by this Court in Mustapha v. Culligan of Canada Ltd., 2008 SCC 27 (CanLII),
[2008] 2 S.C.R. 114, at para. 9,2 for proving mental injury, furnish a sufficiently robust
2

Paragraph 9 of Mustapha:
This said, psychological disturbance that rises to the level of personal injury must be
distinguished from psychological upset. Personal injury at law connotes serious trauma or illness:
see Hinz v. Berry, [1970] 2 Q.B. 40 (C.A.), at p. 42; Page v. Smith, at p. 189; Linden and
Feldthusen, at pp. 425-27. The law does not recognize upset, disgust, anxiety, agitation or other
mental states that fall short of injury. I would not purport to define compensable injury
exhaustively, except to say that it must be serious and prolonged and rise above the ordinary
annoyances, anxieties and fears that people living in society routinely, if sometimes reluctantly,
accept. The need to accept such upsets rather than seek redress in tort is what I take the Court
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array of protections against unworthy claims. I therefore conclude that a finding of legally
compensable mental injury need not rest, in whole or in part, on the claimant proving a
recognized psychiatric illness. It follows that I would allow the appeal and restore the trial
judge’s award.
This decision calls into question lines of authority that suggest a claim for mental suffering
caused to a family member must be founded on a psychiatric diagnosis and requires witnessing
the event or its aftermath3. This issue in relation to a fatal claim was addressed on a Rule 21
motion. The motion judge extensively reviewed Saadati, paying particular attention to the
historical (hysterical?) view the Courts have traditionally held of claims for mental suffering.
Faieta J. noted that the primary/secondary victim distinction is now gone:
Given that courts have apparently disregarded Baker by allowing claims in negligence
for mental injury so long as the claimant witnesses a person’s injury, death or the
aftermath of such injury or death (see the cases described above at paragraph 16 of
these reasons), and given that the court in Saadati rejected the “primary/secondary
victim” distinction, as well as the view that there are geographic, temporal and relational
proximity restrictions that are an absolute limitation on the duty to take reasonable care
to avoid causing foreseeable mental injury, it is my view that the plaintiffs’ claims for
mental distress following Snowball’s death might succeed even though they are
secondary victims who did not witness this sudden, traumatic event. As directed by the
Supreme Court of Canada in Saadati, the outcome of the Snowball action should turn on
the robust application of the elements of an action in negligence by the trier of fact rather
than on the separate application of geographic, temporal, and relational considerations
or a distinction between “primary” and “secondary” victims.4
Saadati also identifies for counsel the minimum requirements of pleading a claim for mental
suffering. A pleading that included “such further and other injuries as may become apparent
through medical reports and examinations details of which shall be provided as they become
known”; headaches, fatigue, dizziness, nausea and sleeplessness, loss of enjoyment of life…”
was sufficient to alert the defendants of the plaintiff’s claims that he was a changed person and
suffered loss of close relationships.

of Appeal to be expressing in its quote from Vanek v. Great Atlantic & Pacific Co. of Canada
(1999), 1999 CanLII 2863 (ON CA), 48 O.R. (3d) 228 (C.A.): “Life goes on” (para. 60). Quite
simply, minor and transient upsets do not constitute personal injury, and hence do not amount to
damage.
3 In Snowball, the motion judge acknowledges the state of the law pre- Saadati:
However, none of the cases provided by the plaintiffs involve a situation where damages for
mental injury have been awarded to a person who has not suffered bodily injury or who has not
witnessed the injury or death of another person or its immediate aftermath. Courts have refused
to award damages for mental injury to a person who is merely informed of an accident: Abramzik
et al. v. Brenner et al. (1967), 1967 CanLII 415 (SK CA), 65 D.L.R. (2d) 651 (Sask. C.A.); Rhodes
Estate v. C.N.R., 1990 CanLII 5401 (BC CA), 50 B.C.L.R. (2d) 273 (C.A.), leave to appeal
refused, [1991] S.C.C.A. No. 1 and Latimer, at paras. 12, 14.
4 Snowball v. Ornge, 2017 ONSC 4601 (CanLII) at paras 17-21, http://canlii.ca/t/h53fq
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Ontario Court of Appeal
1162740 Ontario Limited v. Pingue, 2017 ONCA 52 (CanLII)
https://www.canlii.org/en/on/onca/doc/2017/2017onca52/2017onca52.html?resultIndex=5
In this practical and straightforward decision, the Court of Appeal seeks to standardize how
exhibits are dealt with in Ontario courts.
Numbered exhibits go to the jury and are to be considered by them. Lettered exhibits are
marked for identification and do not go to the jury. Lettered exhibits may later be made
numbered exhibits once the judge is sufficiently satisfied of their relevance to a fact in issue and
that it has a measure of authenticity.
Experts’ reports pose a particular problem. In a jury trial, it is typical for the report to be provided
to the trial judge in the form of an aide memoire. The Court of Appeal supports this practice
although falls short of mandating it. Schedules from the reports may be made lettered exhibits.
However, if the expert testifies, his or her report is not made an exhibit that is provided to the
jury. It can be marked as a lettered exhibit for the purposes of identification. This is particularly
important if the expert is cross examined on the content of the report.
Let me editorialize: provision of an aide memoire to the trial judge should not be done as a
matter of rote. It is a thoughtful process. There may be assertions in a report that will not see the
light of day, or sections that deal with matters that are no longer in issue. Those reports should
either be edited or excluded. Just how important that can be was brought home to me in a
recent medical negligence trial which had involved multiple parties but by the time of trial had
whittled down to two – an obstetrician and a radiologist. No reports were given to the trial judge,
who was able to focus on the evidence, the witness’s demeanour and was undistracted by
trying to find her place in the reports.5
Bruff-Murphy v. Gunawardena, 2017 ONCA 502 (CanLII)
https://www.canlii.org/en/on/onca/doc/2017/2017onca502/2017onca502.html?resultIndex=3
The case involves one where a trial judge was attempting to apply the Supreme Court’s ruling in
White Burgess v Abbot6 to determine whether a psychiatrist’s evidence, Dr. Monte Bail, ought to
be excluded in whole or in part due to bias. He allowed the evidence to be heard by the jury
without comment. In a threshold motion ruling, his indictment of Dr. Bail’s methodology, report
and testimony was scathing. No reliance was placed on Dr. Bail.
The Plaintiffs appealed the jury’s verdict of $23,500. The Court of Appeal ordered a new trial.
In coming to that conclusion, Justice Hourigan considered the vexing issue of prior court
findings of bias and whether those are a proper line of cross examination. No where does the
ruling suggest that it is not relevant. Rather, the comments of other adjudicators “would have
been of no assistance to the jury without an understanding of their factual foundation. That
5

TS v. Adey, 2017 ONSC 397
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc397/2017onsc397.html?resultIndex=5
6 205 SCC 23, 48-49
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necessary context would only have served to divert the jury from the task at hand and convert
the trial into an inquiry regarding the reliability of Dr. Bail’s testimony…7”. Prohibiting that line of
cross-examination was not an error.8
Where the Court of Appeal found a significant error was in the application of the Mohan criteria,
as explained by White Burgess.
There are two stages at which the court must consider bias in determining the admissibility of
expert testimony:
Stage 1: Threshold Admissibility. The test is whether “the expert is able and willing to carry out
his or her primary duty to the court”. The trial judge heeded Justice Cromwell’s statement that “It
will be quite rare for a proposed expert’s evidence to be ruled inadmissible” at this stage on this
point.
Justice Hourigan noted that another judge might have concluded that Dr. Bail’s evidence did not
meet even this low threshold. Whether or not the trial judge was right about finding it did was not
decided since the issue was ultimately determined on the second stage analysis.
Stage 2: Cost-benefit Analysis. The trial judge did not undertake this analysis. The Court of
Appeal concluded that had he done so, Dr. Bail would not have been permitted to testify. The
reasons are of critical importance to personal injury lawyers in general and for those who suffer
reading through long and meandering and almost pointless psychiatric reports in particular.
Dr. Bail’s evidence did not meet the cost-benefit test. Here is a sampling of what the trial judge
stated in the threshold motion:
[25] The trial judge’s analysis of Dr. Bail’s evidence was highly critical and included the
following observations:
• The vast portion of his testimony in chief consisted of Dr. Bail telling the jury about prior
medical notations and how they contradict what Ms. Bruff-McArthur allegedly told him in
his interview (para. 68).
• The only semi-psychiatric element of Dr. Bail’s report was entitled “Mental Status
Examination,” which consumed one half a page of the 20 page report (para. 69).
• In order to be fair and objective, Dr. Bail should have asked the plaintiff why her verbal
reporting of her prior medical condition was so vastly different from her prior medical
records. Dr. Bail could not do that because his methodology in conducting independent
medical examinations was to not read such medical records before the interview (para.
70).
• Dr. Bail testified that he discarded any notes he may have made during his interview of
Ms. Bruff-McArthur as to what she allegedly told him. His only record of her comments
was contained in his report dictated after he interviewed Ms. Bruff-McArthur and after his
subsequent lengthy review of her medical records (para. 73).9
7

At para 32
Which begs the question – would permitting it be an error?
9 On reviewing the record, the Court of Appeal stated this was an error, that he did have notes and that he
did not make up testimony
8
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• Dr. Bail was making up evidence as he testified to support his conclusions adverse to
Ms. Bruff-McArthur (para. 108).
• The vast majority of Dr. Bail’s report and testimony in chief was not of a psychiatric
nature but was presented under the guise of expert medical testimony and the common
presumption that a member of the medical profession will be objective and tell the truth
(para. 122).
[26] The trial judge found that Dr. Bail was not a credible witness and did not honour his
obligation and written undertaking to be fair, objective and non-partisan pursuant to r.
4.1.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194. He summarized Dr. Bail’s
evidence as follows, at paras. 123-125:
The vast majority of Dr. Bail’s testimony to the jury amounted to nothing other than the
following:
(a) The plaintiff did not tell me the truth in my interview;
(b) Here are all the instances I found in my 10 to 12 hour review of her medical records
which prove that she did not tell me the truth;
(c) If I as a psychiatrist cannot believe her; how can you?
The primary purpose of R. 4.1.01 is to prohibit and prevent such testimony in the guise
of an expert. Dr. Bail undertook and thereby promised to not do what he did in front of
this jury.
I will not qualify witnesses as experts in the future whose reports present an approach
similar to that of Dr. Bail in this case.
The Court of Appeal found these problems with Dr. Bail’s evidence:

1. Engaging in a hunt for discrepancies creates a “real risk of unfairness”; it was described
by the Court of Appeal as fundamentally unfair. Strong words. Counsel will have to
review the reports in their filing cabinet to assess their continuing utility.
2. Reviewing the records after the plaintiff has left and not affording her an opportunity to
explain discrepancies. That method exacerbates the problem with the aforementioned
hunt.
3. The report was mainly a recitation of perceived inconsistencies. This was not “bringing to
bear any medical expertise”. That is the work of lawyers and law clerks preparing for
cross- examination. The court described this as high potential for mischief.
I pause here to make an observation. After White Burgess was released, in a paper examining it
and Westerhof, I questioned whether defence reports, whose only purpose is to poke holes in
future care or other reports prepared by plaintiffs, are admissible.10 It is entirely possible that we
are moving in that direction. A more reliable and helpful report would be one that is the
independent view of an expert, as opposed to one that is merely an exercise in finding areas of
disagreement.

10

Practical Application of Westerhof and White Burgess: Putting OCA and SCC direction into practice.
May 2016 (attached)
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4. Dr. Bail commented on the plaintiff’s credibility in a way that was “dangerously close to
usurping the role of the jury in assessing Ms. Bruff-McArthur’s credibility”. The court was
being kind: it would be hard to imagine a more direct statement in a report other than
“don’t believe a word she says”.
5. Dr. Bail’s report’s tone predicted his testimony. This is important. He sought to criticize
other experts, but not on any scientific basis.
The Court reviewed Dr. Bail’s testimony. The additional concerns were these:

6. Torqueing the results of scientific tests to support his conclusion.
7. Misperceiving his role to be to expose inconsistencies and not to provide a truly
independent assessment. To that end, Dr. Bail, a psychiatrist, took note of the plaintiff’s
physical injuries so that he could later compare them to any surveillance he might be
provided.
8. Including only those things in his report that don’t corroborate the plaintiff’s concerns,
because he was not interested in those things that do. That was further evidence of his
misperception of his role.
Having concluded that Dr. Bail was not impartial, the court grappled with the practical
question: what is a trial judge to do?
First, the trial judge must hear the evidence on the voir dire, read the report and consider
both threshold admissibility and the cost benefit analysis.
The conclusion of that assessment will be:




The witness may testify without prior limitations
The witness may not testify at all
The witness may testify about some but not all of the report

If, during the course of testimony concerns of the trial judge about impartiality come to fruition,
the court may limit the testimony as it goes in, or, if it is later determined to be prejudicial in
context of the rest of the evidence, the court must comment upon it when charging the jury or at
the time the testimony is offered.
In this case, the court offered these options to the trial judge:
1. Advise counsel that he was going to give a mid-trial or final instruction that Dr. Bail’s
testimony would be excluded in whole or in part. Receive submissions and rule.
2. Ask counsel for submissions on a mistrial and rule.
3. Interrupt Dr. Bail’s testimony mid-trial. Seek to minimize the prejudicial effect of the
interruption from the respondent’s perspective.
The trial judge needs to exercise “prudence in excluding the testimony of an expert who lacks
impartiality before those dangers manifest”. The trial judge has discretion to act which is not
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impaired by the failure of counsel to object or request an intervention11. That is a concern for
counsel who may have tactical reasons to not seek intervention.
R. v. Abbey, 2017 ONCA 640 (CanLII)
https://www.canlii.org/en/on/onca/doc/2017/2017onca640/2017onca640.html?resultIndex=1
The ongoing saga of Dr. Totten the tear drop tattoo expert may finally have come to an end with
this second kick at the cat before the OCA.
This is a useful case to look at opposite Bruff-McArthur. Here, the gatekeeper role was invoked
not to keep out testimony on the basis of bias, but reliability.
Dr. Totten testified about the significance of a tear drop tattoo in gang life. One meaning it may
have, according to him, was the wearer had murdered someone.
The trial judge permitted Dr. Totten to testify. On appeal the defence sought to introduce fresh
evidence attempting to show that Dr Totten was biased and his evidence unreliable.
The court held that the fresh evidence raised concerns about Totten’s fairness and objectivity,
but did not establish sufficient bias to fail to cross the threshold of minimal impartiality. It did not
establish bias at the gatekeeper stage either.
Rather, the fresh evidence, if seen by the trial judge, would have resulted in the evidence being
ruled inadmissible due to unreliability. Unreliable evidence or of dubious or questionable
reliability has little probative value. A trial judge must exercise the gatekeeper function and keep
such evidence out. Totten’s evidence ran afoul of reliability criteria on two bases:
1. The opinion must accurately represent the data and studies on which it is based.
2. When the opinion is based on data obtained through interview, the data must be
accurately recorded in the studies on which the opinion is based, and must be available
so that they may be examined and verified by the court.
Dr. Totten was found to have inflated his data and gave opinions that were not in fact supported
by his studies. His data had been destroyed and was therefore not available to the court.
Justice Laskin endorsed then-professor Paciocco’s characterization of the change in attitude
towards experts following the Gouge report as moving from the “trust me” approach to the
“persuade me” approach.
Relevant to the personal injury context, those experts who resort to untestable anecdotal
evidence (as distinct from clinical experience), or who rely on their own studies, should be
closely scrutinized at the gatekeeper stage.
There is a practical dilemma introduced by these cases. There is a question not only of what is
the trial judge to do, but what about counsel? When does counsel delve into the guts of the
cross-examination on the merits of the opinion? It used to be the convention that the actual

11

Para 70
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opinion was not fair game in the qualification voir dire. Now it seems it is, and counsel may in
fact be criticized for failing to take the opportunity to do so.12
Tactically, it is often seen as better to let a charlatan testify in chief, gain the jury’s trust, and
then show his or her betrayal of trust during cross-examination. If the witness is not allowed to
testify as a result of the qualification ruling, one’s opponent may be able to introduce a late
report from another expert, or you almost ensure an appeal will be taken on a bad outcome if
the party’s only expert on an issue is not permitted to testify.
R. v. McManus, 2017 ONCA 188 (CanLII)
https://www.canlii.org/en/on/onca/doc/2017/2017onca188/2017onca188.html?resultIndex=1
In this case, the Court of Appeal considered a case of bias that it ultimately concluded did fail to
cross the minimal threshold identified in White Burgess.
Here, an investigating officer involved in a drug bust and who sat in on a preliminary hearing
where he heard the judge describe the Crown’s case as “weak” was proffered as an expert in
drug culture and text message language. The officer knew the accused, believed him to be a
drug dealer and a member of organized crime and undertook, on his own accord, an analysis of
the text messages after hearing that the Crown’s case was weak.
He was allowed to testify, but counsel’s ability to cross examine him fully was limited especially
about the preliminary hearing.
The burden on the party seeking to keep the evidence out is to demonstrate that there is a
realistic concern that the witness is unwilling or unable to comply with the duty to the court. The
party proffering the witness must rebut this concern. Justice van Rensburg acknowledged that
participation in events does not automatically disqualify an expert from testifying on the basis of
bias. In this case, the voir dire evidence demonstrated that the officer was not independent nor
impartial. He had a strong interest in the outcome of the case, his opinion “could not help but be
coloured by facts and information that did not form part of the trial record” and it was evidence
that was central to the Crown’s case. Added to that was the practical difficulty that would be
encountered, and indeed was, of allowing a full cross-examination during evidence.

Ontario Superior Court
Maracle v. Dr. Mascarin c.o.b. as Family Dental Centre Inc., 2017 ONSC 271 (CanLII)
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc271/2016onsc271.html
This decision, given in the context of a leave to appeal motion from a decision dismissing a
summary judgement motion in a med mal case, confirms:
 A participant expert’s report does not need to meet the requirements of Rule 53.03
respecting service.
 Service pursuant to Rules 35 and 52 is sufficient.

See Bruff-McArthur where plaintiff’s counsel was given the opportunity to cross examine further during
voir dire but made a tactical decision to cross examine during the evidence.

12
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Kushnir v Macari, 2017 ONSC 1660 (CanLII)
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc307/2017onsc307.html
This case appears to be one in which an all-too-frequent world war broke out over the issue of
attendance at a defence medical examination. However, it led to an interesting decision about
ghost writing of expert reports that, with respect to the motions judge, is likely wrong.
Some fairly standard conditions were agreed to by counsel but a sticking point arose when
plaintiff’s counsel required confirmation that the reports would not be ghost written but would be
the independent product of the examining doctors (Ford and Young, both very experienced
forensic medical examiners).
In finding for the plaintiffs the court observed:
[31]The issue of who actually wrote the report is of particular concern to the litigation bar
as many cases are resolved prior to trial on the basis of the expert reports received
which form the basis of counsel’s assessment of the case and subsequent offers to
settle. The parties pay substantial fees to experts for their reports and they have a right
to expect those reports to be written by the author of the report. If the parties cannot rely
on the reports being actually written by the author of the report, it attacks the very
foundation and purpose of the expert report in the first place, and frankly wreaks havoc
with the litigation process. If reports cannot be relied upon, unnecessary litigation is
promoted.
[32] The parties, counsel and the court rely on the expertise of the stated author and the
opinion stated in an expert’s report. Many cases resolve after the delivery and exchange
of expert reports, without the test of the opinion in court through examination-in-chief and
cross-examination. If the parties cannot rely on the fact that the report is the sole work of
its author, then the benefit and cost of expert reports is dubious.
[33] There are now examples of cases that have gone to trial where ghost writing has
occurred and the expert has testified that part of their report was in fact written by
someone else, which fact was never previously disclosed. See Lavecchia v. McGinn at
paras. 12-13 referring to El-Khodr v. Lackie; and Children’s Aid Society of London and
Middlesex v. B. (C.D.) [2013] ONSC 2858 (S.C.J.) at para 40.
[34] […] Sadly, because of a few rogue experts who have admitted to using ghost writing
when they were cross-examined at trial or in a voir dire as to their expert qualifications,
the issue has become serious enough that the litigation bar is now requiring that it be put
into conditions of these assessments. […].
[35] The very nature of these examinations is highly intrusive. Parties involved in
litigation should be able to rely on the court as the gatekeeper of the process to ensure
its fairness. In my view, the plaintiff has established a sufficient evidentiary basis for the
court to consider the issue in the interests of fairness to the parties, and the
administration of justice as part of the court’s gatekeeper function to ensure due
process.
This decision touches on points made by the Court of Appeal in R v Abbey about the ability of
counsel to cross examine an expert on the entirety of his or her opinion.
The Supreme Court of Canada in White Burgess held that reliance that falls short of acceptance
of another’s work does not disqualify the opinion at the first stage:
10
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[61]
The auditors’ second main point was that Ms. MacMillan was not
independent because she had “incorporated” some of the work done by the
Kentville office of her firm. This contention is also ill founded. To begin, I do not
accept that an expert lacks the threshold qualification in relation to the duty to
give fair, objective and non-partisan evidence simply because the expert relies
on the work of other professionals in reaching his or her own opinion. Moreover,
as Beveridge J.A. concluded, what was “incorporated” was essentially an
exercise in arithmetic that had nothing to do with any accounting opinion
expressed by the Kentville office: C.A. reasons, at paras. 146-49.
The motion judge made a preliminary determination that any ghost writing was unacceptable.
This is tantamount to making a preliminary ruling of bias13. While the points made are interesting
and have merit, they cannot stand beside White Burgess.
What does make sense is to require the expert to state that he or she has relied on the work of
others, and what part of the report is not his or her own. Finally, if the work dips into the field of
opinion, then it would not be protected by the White Burgess decision.
There are cost efficiencies in having an assistant dictate summaries of medical information
provided that the expert has read the medical information, identified what he or she sees as
relevant, and ensures that any conclusions or inferences drawn from those records are their
own.
Hadzic v Croxford, April 19, 2017 unreported ruling of Garson J at trial.14
An expert in biomechanical engineering who was accepted as well-qualified in his field was not
permitted to testify about whether the forces in the collision were sufficient to cause the plaintiff
a whiplash injury that would last any longer than one month. The court went through a two-stage
analysis following a voir dire in which the engineer, Jenkyn, testified as did an engineer on
behalf of the plaintiff, McCarthy. It is apparent from the decision that Justice Garson heard
evidence about the actual opinion that was proposed to go to the jury. Ultimately the court
determined that Dr. Jenkyn could not testify for several reasons:
1. Methodology was unreliable. The HVE and EDSMAC4 software and analyses were not
appropriate to a low speed collision;
2. There was no body of law accepting the methods used by EDSMAC4 which made it
novel science requiring a higher degree of scrutiny;
3. Although a highly qualified and impressive biomechanical engineer, Jenkyn was put
forward in the area of accident reconstruction for a low impact collision using HVE
simulation software and EDSMAC4. He did not have that expertise;
4. There was no conclusion in the scientific community as to the forces required to cause
injury;
5. His use of the programs in the context of the available evidence was unreliable;
13

See the quote from the decision: If the parties cannot rely on the reports being actually written by the
author of the report, it attacks the very foundation and purpose of the expert report in the first place, and
frankly wreaks havoc with the litigation process. If reports cannot be relied upon, unnecessary litigation is
promoted.
14 Attached
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6. His conclusion that the injury could not have endured longer than one month was
beyond his expertise. The witness agreed that biomechanics ends with the injury. After
that it is medicine;
7. His testimony was highly technical but boiled down to the lower the speed of the crash
the less likely the injury, something the jury could sort out for themselves with the
available evidence. That made the testimony unnecessary or insufficiently necessary to
overcome the cost benefit analysis.
Justice Garson’s procedure was interesting. He held the voir dire, delving into qualifications and
the merits of the opinion, and received evidence from another engineer. He did not immediately
rule, but waited until he had heard the defence medical expert and the defendant in order to
have a full appreciation of the evidence the jury would otherwise hear.
It may be that the days of qualifying experts in front of the jury are gone if one seeks to
disqualify the witness entirely, or to keep out part of their evidence. If the merits of the opinion
have to be explored, or dissected in order to assess subtleties of qualification, it is hard to
conceive of how that could be done before the jury.
Ghiassi v Singh, 2017 ONSC 639 (CanLII)
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc639/2017onsc639.html?autocompleteStr=
ghiassi&autocompletePos=1
This was a ruling following a voir dire of the qualification of a nurse to testify in a medical
negligence action. The nurse was accepted by the defendant as well-qualified to testify about
obstetrical nursing but not care of a neonate (a newborn going through transition from
intrauterine to extrauterine life.)
Prior to trial in trial management meetings, counsel identified issues that would be raised during
the trial including qualification of some experts. Plaintiffs identified who and why they would be
contesting and defence counsel reciprocated. As a result, the plaintiff’s expert nurse expanded
on her CV to clarify the duties of neonatal care that she had been involved with over the years.
That was not sufficient and the voir dire proceeded.
[39] I accept Ms. Rokosh’s explanation for why there was additional and new information
included in her CV. This supplemental information could have been presented only on
the voir dire.
[40] The preparation of a second CV was helpful to the court and to Mr. Clements. It was
a clear and candid illustration of what was supplemental to her first CV.
[41] I do not find that this presentation diminishes her qualifications or reveals an effort
on her part to artificially augment her credentials.
Contrast this with Justice Garson’s comments in Hadzic v Croxford where he notes that Jenkyn
augmented his qualifications for the first time in the witness box. One gains the impression that
this is tiresome for judges trying to get on with trials and get to the heart of the case.
There was a good deal of examination of nurse Rokosh’s expertise, which defence counsel
attempted to demonstrate was stale. The trial judge concluded:
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[94] The opinion which Ms. Rokosh will offer is in a field which is a recognized area of
specialized training within the nursing profession. She is certified by her profession as
having the qualifications of this nursing specialty. She has had many years of experience
using that specialized training in the workplace. The care which is in issue has not
changed and it is considered basic. This is consistent with the evidence of Ms. Davidson
Martin that the PCCU always had mandated education days as part of her employment
at LHSC over many years since 1992 but she took no courses related to jaundice and
hyperbilirubinemia in neonates.
It is too facile to state that old experience is irrelevant experience, even in a field as dynamic as
medicine.
Jones v I.F. Propco Holdings, 2018 ONSC 23 (CanLII)
https://www.canlii.org/en/on/onsc/doc/2018/2018onsc23/2018onsc23.pdf
In an interesting refusals motion, the defendant brought several requests to the court. Relating
to the issue of participant experts, the request was for:
1) a list of participant experts that the plaintiff intends to call as witnesses at trial and the
complete file of each participant expert;
2) the details of any participant expert’s opinions not already contained in the expert’s records;
and,
3) legible copies of any participant expert witness’ records that are illegible at the plaintiff’s
expense.
Leitch J. reviewed Westerhof v Ghee and refused items 1 and 2 on the basis that the Court of
Appeal held that the concerns relating to disclosure of opinions that exists with respect to
litigation experts does not exist with respect to participant experts: Neither Rule 31.06 (3) nor
53.03 applies to participant experts.
However, she relied on paragraph 8515 of Westerhof to determine that, as part of the discovery
process the details of the opinions may be obtained, but not at this early stage. The plaintiff
need not establish her trial strategy until the pretrial, at which time she would be required to
provide that information pursuant to Rule 50.04.
She also noted that the opinions she understands the defendant to be seeking are those not
already part of the participant experts’ ordinary exercise of skill etc. while observing or
participating in the events related to the litigation. In other words, this ruling seems to relate only
to what would otherwise be a litigation expert’s opinion.

15

Fifth, I am not persuaded that disclosure problems exist in relation to the opinions of participant experts
and non-party experts requiring that they comply with rule 53.03. In many instances, these experts will
have prepared documents summarizing their opinions about the matter contemporaneously with their
involvement. These summaries can be obtained as part of the discovery process. Further, even if these
experts have not prepared such summaries, it is open to a party, as part of the discovery process, to seek
disclosure of any opinions, notes or records of participant experts and non-party experts the opposing
party intends to rely on at trial. If the notes produced are illegible, the party producing them must provide
a readable version.
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The request for the complete file was considered overbroad. It is not clear that the entire file
was relevant.
As noted in Westerhof, the party producing the notes must provide a readable version. I take
issue with Justice Leitch’s interpretation of the obligations of counsel “producing” notes in this
case. It opens a can of worms. Imagine hundreds of pages of hospital records made by scores
of participant experts. It cannot be that the plaintiff, who is obliged to produce relevant
documents, is also required to pay to have a hospital chase down someone to interpret the
notes. Nor should it be the plaintiff’s onus to ask for an interpretation of bad handwriting of a
physician. If a good copy of poorly written notes is provided, isn’t that sufficient? If the defendant
wants more, then let the defendant pay for it.
On the technical point, since the Court in Westerhof was dealing with opinions, it is only if the
party who intends to rely on such notes as outlining an opinion makes that known, would the
obligation to provide a legible copy arise. That makes sense.
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