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Some Basic Principles
• The Courts of Justice Act entitles a party, subject to some exceptions enumerated in the Act, to
require that issues of fact be tried by a jury. Courts of Justice Act, RSO 1990 c C43, s. 108(1).
• Section 108(5) provides that where a proceeding is tried with a jury, the judge may require the jury
to give a general verdict or to answer specific questions, and that “judgment may be entered in
accordance with the verdict or the answers to the questions”.
• In Ontario, the standard practice in negligence cases is to require the jury to answer specific
questions, not deliver a general verdict: Courts of Justice Act, s. 108(5)
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Some Basic Principles, cont’d
• In a civil trial the jury questions and jury instructions are intended to work hand-in-glove.
• Jury questions serve to sequence and guide the jury in its deliberations, which is especially
necessary in more complex cases in which there are multiple actors.
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What Should Jury Questions Look Like
• Must be tailored to the specific findings of fact necessary to decide the case.
• Must identify and track the findings of fact that must be made in a case.
• Must respond to the facts in issue and be logically sequential.
• Must be expressed as simply and clearly as possible - a question should not be compound or contain
an embedded assumption.
• Must be neutrally expressed and should not nudge the jury towards a particular result.
• Best if questions can be answered in a "yes" or "no" format.
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The Causal Reasoning Process
•

Jury Questions must track and follow the causal reasoning
process:
Step 1:

Determine what likely happened in actuality;

Step 2:
What would likely have happened had the
defendant not breached the standard of care (the
counterfactual);
Step 3:
Allocation of fault among the negligent
defendants.
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The Causation Question Language
•

Surujdeo v. Melady, 2017 ONCA 41
•

The trial Judge approved a causation question using the phrase “a cause”:
Has the plaintiff established on the balance of probabilities that [the doctor’s] breach of the standard of care was a cause of
Rossana Surujdeo’s death [Emphasis added]

•
•

Court of Appeal held that causation questions approved by the trial judge were “legally flawed”. The trial judge erred in law
by approving jury questions that did not reflect the applicable "but for" causation test.

Brown J.A. adopted the trial judge’s approach in Sacks v. Ross:
Guidance on the proper approach to formulating such causation questions in a negligence case can be found in the reasons of D.
Wilson J. in Sacks v. Ross, 2015 ONSC 7238, [2015] O.J. No. 6980 (Ont. S.C.J.). I adopt the following analysis of D. Wilson J. at paras.13,
15 and 16:
[T]here is no compelling reason not to use the language of causation from Clements and other cases when drafting the questions for
the jury on causation. The legal test as articulated by the Supreme Court of Canada is clear: but for the defendant's negligent act the
injury would not have happened.
...
The questions on causation will read as follows:
If your answer to question 1(a) is YES, have the Plaintiffs proven, on a balance of probabilities, that but for the breach of the
standard of care, the injuries of Jordan Sacks would not have occurred? [Emphasis added]
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The Causation Question Language cont’d
•

Sacks v. Ross, 2017 ONCA 773:
[T]he trial judge should not have rejected the use of the phrase "caused or contributed to" in the formulation of the jury questions and
the instructions, and instead to have insisted on the language from Clements. Perhaps, in responding to defence counsel's argument,
the trial judge took the view that using the phrase would conflict with the Clements' wording of the "but for" test, particularly in its use
of the word "necessary". There is nothing innately confusing about the phrase "caused or contributed to".
…
To reflect the causal reasoning process, I would have framed the jury questions as follows:
…
(2) Have the Plaintiffs proven, on a balance of probabilities, that the delay resulting from [this defendant's] breach of the standard of
care caused or contributed to the injuries of Jordan Sacks? [Emphasis added]

•

Parliament: v. Conley , 2019 ONSC 3996:
In cases of alleged medical malpractice as a result of delayed diagnosis and treatment involving more than one
the causation jury question ought to be framed using the phrase “cause or contribute”.

tortfeasor,
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Should Necessity be Part of the Causation Question ?
• Clements v. Clements, 2012 SCC 32:
The test for showing causation is the “but for” test. The plaintiff must show on the balance of
probabilities that “but for” the defendant’s negligent act, the injury would not have occurred.
Inherent in the phrase “but for” is the requirement that the defendant’s negligence was

necessary to bring about the injury – in other words, that the injury would not have occurred
without the defendant’s negligence.

• Donleavy v. Ultramar Ltd., 2019 ONCA 687

:

Causation is made out under the "but for" test if the negligence of a defendant caused the
whole of the plaintiff's injury, or contributed, in some not insubstantial or immaterial way, to
the injury that the plaintiff sustained. Causation requires a substantial connection between
the injury and the defendant's conduct.
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Should Necessity be Part of the Question? cont’d
• Sacks v. Ross, 2017 ONCA 773
The prospect that the word "necessary" in the Clements expression of the "but for" test might
conflict with the customary and statutory phrase "caused or contributed to" has not been
addressed in the cases. In my view, when the Clements test is understood purposively, there
is no conflict. There is no magic in the word "necessary," and it is not obligatory in a jury
instruction or question.
The delayed diagnosis cases involving multiple tortfeasors could present instances of "circular
causation" in which the use of the word "necessary“… could create confusion in the minds of
the jury and lead to injustice. In such instances it would be better if the word were not used
in explaining the "but for" test to the jury.
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Global/Threshold Causation Question
• Sacks v. Ross, 2017 ONCA 773 – In cases of delayed diagnosis and treatment involving multiple tortfeasors, the first step in the
causal reasoning process requires the trier of fact to consider only what the plaintiff needed by way of timely diagnosis and
treatment in order to avoid injury, without considering the presence or absence of any breaches of the standard of care. It is not
aimed at and does not determine fault. The Court would have framed the first jury question as follows:
1.

Have the plaintiffs proven, on a balance of probabilities, that a delay in treatment caused Jordan Sack’s injuries?
If the answer to that question is “yes”, in respect of each individual defendant:

2.

Have the plaintiffs proven, on the balance of probabilities, the delay resulting from [this defendant’s] breach of
the standard of care caused or contributed to the injuries of Jordan Sacks?
If the answer to that question is “yes”, in respect of each individual defendant:

3.

6-10

How did [this defendant] breach the standard of care? Please provide clear and specific answers.
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Global/Threshold Causation Question, cont’d
Cheung v. Samra, 2018 ONSC 3701 – Wilson J.:
In the analytical process, [the jury] will necessarily have to consider and answer the "threshold question"
of whether Rhonda's brain damage was caused by the events of the perinatal period. However, to
include a threshold question before the jury answers the questions on causation could potentially be
misleading to the jury and serve to confuse them. Without a doubt, the jury will have to determine
whether they are persuaded on a balance of probabilities that any breach of the standard of care they
identify caused Rhonda's brain damage. To include a threshold question, in my view, seems to suggest
that in order to find causation, the jury has to answer two questions on causation affirmatively.
To my way of thinking, the better path to follow is to include the "threshold question" in my jury charge as
part of the analytical process the jury must undertake as they deal with the causation issue.
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Standard Jury Questions?
The common law feels its way on a case by case basis recognizing that judges are not omniscient. A carefully
formulated legal proposition that works justice in a specific case might later be found, in the light of different
facts, to be over-inclusive or under-inclusive, or as otherwise flawed or inadequate. The paradoxical genius of
the common law is that, on principle, the process of refinement and adaptation is interminable. (Lauwers J.A.,
Sacks v. Ross, 2017 ONCA 773)

There is no single set of jury questions that could or should be used for all cases of medical negligence or any
other type of tort claim. Rather, these cases are fact driven and the questions must be appropriate for the
specific case and the allegations of negligence that are asserted against each of the defendants. (Wilson J.,
Cheung v. Samra, 2018 ONSC 3701)
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Sample Question #1
For single defendant “simple” case:
1.

(a)

Has the Plaintiff proven on a balance of probabilities that there was a breach of the
standard of care on the part of the defendant, Jane Doe?
Answer:

(b)

2.

(a)

 YES
 NO
If yes, please state the particulars of the breach of the standard of care and provide
clear and specific answers:
________________________________________________________________________________
________________________________________________________________________________
If your answer to question 1 (a) is yes, has the Plaintiff proven, on a balance of probabilities, that
the Plaintiff’s injury would not have occurred without Jane Doe’s breach of the standard of care?
Answer:

 YES
 NO

(Debate on whether further question is included i.e. “If yes, please state how the breach of
the standard of care caused the outcome”
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Sample Question #2
Sample multiple defendant case – the fact scenario:
1.

(a)

Has the Plaintiff proven on a balance of probabilities that there was a breach of the standard of
care on the part of the defendant Dr. Lamb?
Answer:

2.

(b)

If yes, please state the particulars of the breach of the standard of care and provide clear and
specific answers:
________________________________________________________________________________
_______________________________________________________________________________

(a)

Has the Plaintiff proven on a balance of probabilities that there was a breach of the standard of
care on the part of the defendant Nurse Fox?
Answer:

(b)
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 YES
 NO

 YES
 NO

If yes, please state the particulars of the breach of the standard of care and provide clear and
specific answers:
________________________________________________________________________________
_______________________________________________________________________________
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Sample Question #2 cont’d
Consider threshold question – is it necessary based on the facts of the case? If so, what question
suggest a link between any breach that is found and causation?

does not

3. (a) If your answer to question 1 (a) is yes, has the Plaintiff proven, on a balance of probabilities,
that the
Plaintiff would have had a better outcome or made a full recovery without Dr. Lamb’s
breach of the standard of care?
Answer:

 YES  Better outcome
 NO



Full recovery

4. (a) If your answer to question 2 (a) is yes, has the Plaintiff proven, on a balance of probabilities,
that the Plaintiff would have had a better outcome or made a full recovery without Nurse Fox’s breach of the
standard of care?
Answer:

 YES  Better outcome
 NO



Full recovery

These questions assume that the parties have agreed on what constitutes a “better outcome”.
15
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Apportionment
Apportionment
5.

If you have found that one or more of the defendants are liable for the Plaintiff’s injury, please state in
percentage the degree of liability as between these defendants. [assumes agreement on what % of
damages = better outcome]
The sum of the stated percentages must total 100%.
a.

John Doe: _____%

b.

Jane Doe: _____%
Total: 100 %

Regardless of your answers to any prior questions, please proceed to answer Question 6 regarding Damages
attached as Schedule A.
_____________________________
Date
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_________________________
Foreperson
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Best Practices
• Too often trial counsel have not discussed the jury questions before the trial starts.
• In complex cases, counsel should be prepared to propose and discuss the questions during a case
management meeting or at the trial management conference.
• A civil jury trial should start with a working set of jury questions to guide the court, subject to revision as the
evidence unfolds.
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